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Summary
EU competition policy is focused too narrowly on ensuring cheap prices and short-term econom-
ic benefits to consumers, which makes it difficult to implement multi-stakeholder sustainability 
agreements, especially those involving competitor cooperation. This approach goes counter to 
the EU Treaties and the European Green Deal, which foresee that all EU policies should contribute 
to achieving a sustainable future. EU citizens have an interest in and benefit from a fairer economy 
and a more sustainable planet, and multi-stakeholder cooperation can sometimes be more desir-
able or effective than legislation in achieving sustainability objectives, especially in cases where 
taking action outside the EU’s borders is necessary. 

The European Commission now has the opportunity to address the need for legal certainty by 
including a comprehensive analysis of sustainability agreements in the Guidelines on Horizon-
tal Cooperation Agreements. This would facilitate and encourage genuine multi-stakeholder sus-
tainability agreements involving competitors, while making clear that sustainability cannot be 
invoked as a smokescreen for anti-competitive behaviour.

Cooperation Agreements for Sustainability
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WHY THIS PAPER?

Does EU Competition policy allow cooperation agreements 
for sustainability?

In 2018, the European Union (EU) imported over 3 million tonnes of coffee, worth € 7.8 bil-
lion.1 Many of us cannot start the day without a cup of coffee. Yet, are EU citizens aware of 
living income issues that mar coffee production?2 For example, according to a 2017 study by 
True Price on coffee farmer household income, 25% of Indian farmers, and about 35-50% of 
Indonesian and Vietnamese farmers do not earn a living income.3 Ensuring living incomes 
for coffee farmers who grow coffee outside the EU borders is incontestably a legitimate 
policy objective, in line with the UN Sustainable Development Goals. Let us now imagine 
that the European coffee industry and civil society organisations wanted to collaborate to 
achieve this objective.4 Can they, under the current EU competition policy? The answer is, 
EU competition policy is at best ambiguous on, and at worst discouraging towards such 
collaborative efforts. In response, the FTAO advocates a clear legal framework in EU com-
petition law regarding multi-stakeholder cooperation agreements for sustainability, 
and sets out its relevant findings and proposals below.5

I. Introduction

The EU’s legal and political framework leaves no doubt that competition policy must play 
an active role in EU’s efforts to achieve its sustainability objectives. Sustainability and social 
equity are currently at the forefront of EU’s political agenda.6 Under the European Green 
Deal, ‘[a]ll EU actions and policies should pull together to help the EU achieve a successful 
and just transition towards a sustainable future’7 – a reaffirmation of Article 11 of the Treaty 
on the Functioning of the EU (TFEU) and Article 37 of EU Charter on Fundamental Rights. 
In general, under the Treaties, the sustainable development of not just Europe but of the 
earth is an EU objective, and the EU must ‘ensure consistency between its policies and ac-
tivities taking all of its objectives into account’.8 

As a result, the EU’s competition law enforcement must nei-
ther act, nor be perceived as, an unreasonable burden against 
any multi-stakeholder cooperation that aims to achieve legiti-
mate sustainability goals, such as environmental sustainabili-
ty and improved social standards, and especially the achieve-
ment of living incomes and living wages. On the contrary, it 
should encourage the cooperative pursuit of legitimate sus-
tainability goals. Furthermore, multi-stakeholder cooperation 
can effectively complement the EU’s sustainability legislation. 
However, the current EU competition policy is not clear on 
the implementation of multi-stakeholder cooperation for 
sustainability. This lack of clarity, coupled with the narrow 
interpretation of Article 101(3)9, is even perceived as an ‘ob-
stacle’ to cooperative sustainability efforts.10 
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II. Why multi-stakeholder cooperation for sustainability?

Why cooperation and not unilateral action? 

It will often be difficult for companies to implement sustainability initiatives unilater-
ally when they might face free-rider problems and/or first-mover disadvantage, since 
such initiatives usually increase costs. The former problem occurs, for example, when a 
company unilaterally invests in efforts to introduce detergent refill stations in supermar-
kets and promote refill stations to consumers, from which other brands might benefit later 
on without incurring the additional introduction and promotion costs. The latter problem 
occurs especially when a company commits to stop offering less sustainable but cheap-
er products. Such a decision might result in a substantial loss of customers especially in 
markets where consumers are price-sensitive or where there is little scope for product dif-
ferentiation.11 Multi-stakeholder cooperation, for example among competing detergent 
producers and supermarket chains, might resolve these issues. European Commission 
(Commission) Executive Vice President Vestager also acknowledged that businesses can 
sometimes respond to consumers’ demands for more sustainable products ‘even better 
if they get together to agree standards for sustainable products.’12 Similarly, the Circular 
Economy Action Plan aims to facilitate ‘industrial symbiosis by developing an industry-led 
reporting and certification system’ for circularity in the production processes.13

Why cooperation and not legislation?

Many sustainability objectives of the EU can be achieved through legislation. However, 
legislative action is not always desirable or effective. As indicated by the UK competi-
tion authority regarding environmental agreements, ‘agreements between firms may be 
particularly appealing to policy makers as they may help achieve policy goals without the 
requirement of government legislation or explicit regulation.’14 Similarly, the Circular Econ-
omy Action Plan prioritises industrial efforts before regulation in the case of printers and 
consumables.15 Furthermore, EU legislation or intervention from EU authorities may not be 
effective if the EU’s sustainability objectives necessitate taking action outside its borders. 
As stressed repeatedly by the Commission, sustainability cannot be achieved without glob-
al mobilisation and the EU positions itself as the leader on the global sustainability path.16 

Claudinei Doniseti Silva on his coffee farm, Brazil
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The global dimension of the EU’s sustainability goals requires, for example, that carbon 
emissions17 and other forms of environmental damage outside the EU by European entities 
adhere to the EU standards regardless of local regulations. In the same vein, the goal to 
achieve living incomes and living wages cannot be limited to the borders of the EU, least of 
all in value chains of which the EU single market is part.18 Outside the EU, due to enforce-
ment hurdles and especially when ILO conventions and other international commitments 
are not enforced, multi-stakeholder cooperation (which may involve competitors) may be 
the only or the most effective way to deal with sustainability issues.

III. Sustainability and Article 101: 
How EU Competition Policy Became Less Sustainable
Under Article 101, EU competition policy has become less sustainable in the past two de-
cades, despite sustainability taking centre stage in the meantime. First, the Commission 
noted in its Modernisation White Paper of 1999 that the purpose of Article 101(3) ‘is to 
provide a legal framework for the economic assessment of restrictive practices’19 (em-
phasis added), even if the provision itself is not limited to an ‘economic assessment’.20 
Simultaneously, the consumer welfare standard emerged in EU competition law, which 
(in practice) focuses on short-term price effects of firm behaviour, even if a literal read-

ing of the term ‘consumer welfare’ goes beyond price.21 The 
modernisation process coupled with a narrow reading of the 
consumer welfare standard led in turn to a narrow reading 
of Article 101(3). Article 101(3) is now called the ‘efficiency 
defence’22, even though there is no mention of efficiencies in 
the provision. This narrow reading largely excludes non-eco-
nomic considerations.23 It also excludes any positive effects 
that the agreement may have outside of the relevant markets, 
unless the two markets are related and the beneficiaries of the 
agreement are essentially the same group of market partici-
pants which are harmed by the restriction.24 As a result, envi-
ronmental benefits, the eradication of child labour, living wage 
and living income efforts for farmers living below the extreme 
poverty line, or an increase in the welfare of animals are un-
likely to benefit from Article 101(3), especially if the sustain-
ability agreement results in a price increase for the consumers 
in the EU. Finally, the section on environmental agreements 
was removed from the Guidelines on Horizontal Cooperation 
Agreements (HGLs) when the HGLs were revised in 2011.25 The 

Sorting vanilla, Madagascar.
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Is it possible to quantify sustainability in 
monetary terms? The Dutch cases44

In 2013, the Dutch Government concluded the multi-stakeholder Energy Agreement for 
Sustainable Growth ‘with employers, trade unions, environmental organisations and oth-
ers’ for ‘energy conservation, boosting energy from renewable sources and job creation.’ 
According to the government, it was ‘a major step towards a fully sustainable energy sup-
ply.’45 The closure of coal-fuelled power plants built in the 1980s was also initially part of the 
agreement. When the Dutch competition authority (ACM) was asked to analyse the closure 
under Article 10146, the authority simply classified the coordinated closure by competitors 
as an output restriction within the meaning of Article 101(1) TFEU, despite the broader con-
text of the Energy Agreement. The ACM then conducted the exemption analysis under Ar-
ticle 101(3). The authority monetised the environmental benefits based on shadow prices 
and avoided costs that would have been incurred due to other environmental measures. It 
then balanced this against the expected price increase in electricity in a cost-benefit anal-
ysis. Since the costs largely outweighed the benefits, the plan was taken out of the Energy  
Agreement.

In 2014, the ACM gave its opinion on another sustainability agreement, this time for ani-
mal welfare.47 Dutch supermarkets, the poultry processing industry, and chicken farmers 
wanted to switch to the ‘Chicken of Tomorrow’ raised under a set of minimum standards 
targeted to increase poultry welfare, such as less antibiotics and more space, and addition-
al environmental measures. All sector participants would adhere to these minimum stan-
dards; therefore, the less sustainable chickens would no longer be available to consumers. 
The agreement was found to restrict competition under Article 101(1). Under Article 101(3) 
the authority conducted a ‘willingness-to-pay’ analysis. Since it found that there would be 
a € 0.64 negative effect on consumer surplus, the ACM did not give its greenlight to the 
Chicken of Tomorrow. 

NETHERLANDS

The ‘Chicken of Tomorrow’ initiative could have improved the welfare standards for chicken in the Netherlands.
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Fairtrade Foundation study in the UK grocery 
sector
A recent study by the Fairtrade Foundation, incorporating a series of interviews with busi-
nesses, retailers and industry experts, including not-for-profit organisations presents ev-
idence that ‘an unclear legal landscape around potential collaboration in relation to low 
farm-gate prices restrict[s] progress towards working collaboratively to secure living wages 
and incomes across supply chains’.48 The report notes that for the interviewees, it is not 
clear when the Article 101(3) exemption would apply to collaborations for sustainability 
and that ‘further clarity from competition authorities on how a pre-competitive collabora-
tion on the issue of low farm-gate prices would be assessed under competition law would 
greatly aid progress.49     

UNITED KINGDOM
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resulting competition policy framework is in stark contrast to the necessity for the co-
herent application of EU policies required by the Treaties, as well as the ‘bold and com-
prehensive’ approach of the European Green Deal on the incorporation of sustainability 
goals into all EU policies.26 

IV. The Way Forward: Creating Legal Certainty
Multi-stakeholder sustainability can be allowed and encouraged within the scope of EU com-
petition policy. This is not only possible but also necessary under the Treaties and the Euro-
pean Green Deal. However, the current competition regulation and policy framework does 
not provide enough legal certainty for multi-stakeholder cooperation agreements aimed 
at achieving legitimate sustainability goals.27 The lack of legal certainty was also emphasised 
in submissions to the Commission’s public consultation on horizontal agreements.28 This 
does not only concern businesses, but also civil society organisations who may not have the 
means to ask for competition law experts’ advice on what is permissible.29 Furthermore, see-
ing that sustainability cooperation agreements are increasingly reviewed by national com-
petition authorities (eg Germany and Netherlands), a clear EU-wide legal framework is also 
needed to avoid divergent approaches to Article 101 across Member States. 

In the wake of Commission’s publication of the European Green Deal, now is an ideal time 
to think about how to ensure legal certainty, as the Commission is currently reviewing its 
horizontal cooperation block exemptions and guidelines and has stated in its Communica-
tion on the Farm to Fork Strategy that it ‘envisages clarifying the competition rules for col-
lective initiatives that promote sustainability in supply chains’30. Explicitly incorporating 
multi-stakeholder sustainability agreements involving competitor cooperation into 
the Guidelines on Horizontal Cooperation Agreements would be a step in the right di-
rection. A separate section on ‘Sustainability Agreements’ should be added to the revised 
HGLs in the spirit of 2001 HGLs’ section on environmental agreements but going beyond 
its limited scope.31 Respondents to the Commission’s public consultation on horizontal 

Harvesting coconuts, Savai’i Coconut Farmers Association, Samoa.
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Women at work with cotton, Bio Farmer Agricultural Commodity and Service Cooperative, Kyrgyzstan.

Page  8

agreements also highlighted the need for a separate section in the HGLs on sustainability 
agreements.32 Furthermore, standardisation agreements for sustainability should also be 
clearly addressed in the revised HGLs33, either under the section on standardisation agree-
ments or under sustainability agreements. 

The new section on ‘Sustainability Agreements’ should set out in particular: (i) the cases 
where a sustainability agreement is not likely to restrict competition within the meaning 
of Article 101(1), and (ii) the conditions under which a sustainability agreement that may 
restrict competition can nonetheless benefit from an exemption under Article 101(3). 
For example, the HGLs should clearly address multi-stakeholder agreements involving 
competitor cooperation aimed to reduce negative externalities, such as water pollution 
and carbon emissions. These agreements may lead to prices closer to the ‘true price’: As 
stressed by the European Parliament, the lowest price possible for the consumer may come 
at the expense of more vulnerable parties across the supply chain34, or the environment.35 
If the Commission takes the view that such agreements may be restrictive of competition, 
the HGLs should then clearly set out the conditions under which they can benefit from an 
exemption. Similarly, industry-wide voluntary sustainability pledges and commitments ex-
ist, and are generally not considered to be problematic under EU competition law. This sce-
nario should nonetheless be addressed in the HGLs, and an exemption route should also be 
clearly set out for cases where voluntary pledges are not sufficient to achieve the intended 
sustainability goals and therefore binding agreements might be more effective.

The Article 101(3) analysis of ‘Sustainability Agreements’ should in turn start with the ques-
tion whether the sustainability benefits of the agreement outweigh the restrictions of com-
petition,36 and take into account that:37 The first condition (‘improving the production or 
distribution of goods or promoting technical or economic progress’) does not mention 
‘efficiency’, nor is it limited to ‘economic progress’. Therefore, it should encompass a wider 
scope of social benefits, such as environmental quality, enjoyment of human rights, and 
improvement of social conditions, within and outside the EU. Furthermore, the second 
condition (‘allowing consumers a fair share of the resulting benefit’) does not limit the 
‘consumers’ to the individual purchasers in the relevant market(s).38 Neither does it limit 
the concept of ‘benefit’ to prices or other quantifiable benefits.39 Indeed, as the European 
Parliament has stressed, ‘consumers have interests other than low prices alone, including 
animal welfare, environmental sustainability, rural development and initiatives to reduce 
antibiotic use and stave off antimicrobial resistance, etc.’40 
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As a result, even agreements that result in a price increase 
for European consumers should be able to benefit from an 
exemption if the sustainability benefits, such as living wag-
es for farmers or the eradication of child labour, are clearly 
substantiated. Overall, the analysis of the first two conditions 
should not be based on a monetary cost-benefit analysis or 
other types of economic quantification that render the inte-
gration of sustainability into competition law very difficult, if 
not impossible (see Box I). Needless to say, only genuine sustainability agreements should 
be permissible. ‘Greenwashing’, as well as smokescreens hiding cartels, are valid concerns 
for policy makers and they should be weeded out. To that end, the third and fourth condi-
tions (‘indispensability’ and ‘no substantial elimination of competition’) can function 
as a check against the misuse of Article 101(3) for the sole benefit of the parties, including 
greenwashing.41

On a final note, the ongoing global COVID 19 crisis has brought into light and even ex-
acerbated the fragilities and power imbalances across global supply chains, such as 
textiles, flowers and electronics.42 The crisis once again shows that ‘business as usual’ is 
not an option. In line with the European Parliament’s resolutions43, the European Green 
Deal and the EU’s sustainability goals should remain at the centre of the EU’s political 
agenda. Going forward, multi-stakeholder cooperation agreements can play an essential 
role by complementing EU efforts to establish fairer, more sustainable and more resilient 
global and local supply chains.

This paper was commissioned by the Fair Trade Advocacy Office, prepared by 
Ayse Gizem Yasar (Sciences Po Paris).

Piaveri Flower Producers, Ecuador
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The Fair Trade Advocacy Office (FTAO) speaks out on behalf of the Fair Trade Movement 
for Fair Trade and Trade Justice with the aim to improve the livelihoods of marginalised pro-
ducers and workers in the South. The FTAO is a joint initiative of Fairtrade International, the 
World Fair Trade Organization and the World Fair Trade Organization-Europe. 

The Fair Trade movement shares a vision of a world in which justice, equity and sustainable 
development are at the heart of trade structures and practices so that everyone, through 
their work, can maintain a decent and dignified livelihood and develop their full human po-
tential. The movement brings together many actors such as Fair Trade organisations, label-
ling initiatives, marketing organisations, national Fair Trade networks, Fair Trade support 
organisations, Fair Trade Towns, academic and education institutions, specialised Fair Trade 
importers, civil society organisations in both the North and Global South, places of worship, 
researchers and volunteers. All these mentioned, backed by consumers, are engaged ac-
tively in supporting producers and workers, participating in trade, in awareness raising and 
campaigning for changes to the rules and practice of conventional international trade. 

One of the three schools of the Kuapa Kokoo small farmers’ organisation in Ghana. 

CONTACT US

The Fair Trade Advocacy Office
Village Partenaire – Bureau 1
Rue Fernand Bernierstraat 15
1060 – Brussels – Belgium

Tel:  +32 (0) 2 543 19 23
Email: info@fairtrade-advocacy.org
Skype: ftaobrussels

This publication has been produced with the financial support of the 
European Union. The contents of this document are the sole respon-
sibility of the Fair Trade Advocacy Office and can in no way be taken to 
reflect the view of the European Union.
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